IN THE CIRCUIT COURT OF RUSSELL COUNTY, ALABAMA

PHYLLIS HORACE,

)
)

PLAINTIFF,

)

CASE NUMBER:

)

VS.

)

LASALLE BANK NATIONAL
ASSOCIATION, AS TRUSTEE FOR
CERTIFICATE HOLDERS OF BEAR
STEARNS ASSET BACKED SECURITIES
I LLC, ASSET BACKED CERTIFICATES,
SERIES 2006-EC2; MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS,
INC., ENCORE CREDIT CORPORATION,
EMC MORTGAGE COMPANY,
BANK OF AMERICA, as successor in interest
to Lasalle Bank National Association,

)
)
)
)
)
)
)
)
)
)
)

CV-2008-362

)

)

DEFENDANTS.

)

AFFIDAVIT AND TESTIMONY OF THOMAS J. ADAMS
STATE OF NEW YORK

)

COUNTY OF NEW YORK )
The deponent, being first duly sworn, deposes and says on oath as follows:
1.

My name is Thomas J. Adams.

2.

I am a partner with the firm of Paykin, Krieg & Adams in New York, New York.

3.

My area of expertise is in the field of securitization. My curriculum vitae is

attached to this affidavit,
4.

Let me briefly summarize my experience for the Court. I began my career as an

Associate at Thatcher, Proffitt & Wood in New York City working on Mortgage securitizations
in 1989. In this position I was one of the lawyers who worked on the very first vintage of
pooling and servicing agreements which dealt with the 1986 amendments to the IRS tax code

creating the REMIC Structures. My career progressed from Thatcher, Proffitt & Wood through a
series of industry positions which all dealt with various aspects of Mortgage loan securitization
as set out in my Curriculum vitae. I am familiar with the industry standards, customs, practices
and legal requirements of mortgage loan securitizations. I am also familiar with the law
governing the creation, powers, authorities and limitations of the securitization trusts and their
counterparties including the Trustees and Servicers for the securitization trusts.
5.

I have been retained by the plaintiff in this matter to review the documents

presented to the Court and to opine as to whether the defendant Trust in this action is in fact the
owner of the promissory note secured by a mortgage upon which the plaintiff has foreclosed and
claimed ownership .
6.

In formulating my opinion I have reviewed the collateral file produced by the

Defendants and the securitization documents including the Trust Agreement for the Trust.
7.

The trust agreement which created the Trust that is the defendant in this action is

called a Pooling and Servicing Agreement and is filed under oath with the Securities and
Exchange Commission and is available online through the Edgar website at SEC.gov. The Trust
agreement for this securitization is filed as exhibit 4.1 to form 8-k with the SEC. I understand
these documents are part of the Court record.
8.

I am familiar with the industry standards, customs and practices which existed at

the time of this securitization and continue in force through the date of this affidavit. I have
personal knowledge of these standards as a result of my employment, training, education and
experience as set out in my Curriculum Vitae .
9.

Section 11.03 of the PSA (page 133 of397) is an election by the parties to the

Trust that the Trust will be governed under the laws of the State of New York. This Court would

be required to consider the impact of the actions of any party to the Trust agreement which
violated the Trust agreement under New York Law.
10.

The Trust agreement (known as the PSA) sets forth how the trust acquires its

assets. The Trust agreement sets forth both powers and the limits of the powers of the Trust.
11.

The PSA and the Mortgage Loan Purchase Agreement when read together require

that each party to the sale of the mortgage loans endorse each promissory note to the next party
in the chain of title until the promissory note is endorsed to the Trustee for the benefit of the
Trust. This requirement is included in Exhibit "L" ofthe EMC Purchase Agreement found in
Section 6(a). In the PSA this requirement is found at Section 2.01 on page 56 of 397.
12.

According to the requirements set forth in the Trust Agreement I would expect to

see a series of endorsements of the promissory note reflective of each party who had an
ownership interest in the promissory note culminating with a blank endorsement from the
depositor at the very minimum. The industry standards, customs and practices would have been
for the depositor 's endorsement to be filled in naming the Trustee for the benefit of the Trust but
that is not expressly stated in these documents . Nevertheless, this chain of endorsements , in
order to comply with this PSA, would have had to be complete on or before the closing date of
this deal but in no event more than 90 days from the closing date pursuant to section 2.02(a)
(page 58 of397). The closing date of this deal was February 28,2006 (Page 25 of397). This
would have been the industry standard, custom and practice and the absence of these
endorsements on this promissory note is very compelling.
13.

In reviewing the collateral file for this loan I note that there is no evidence of

transfer of the mortgage . Even though the Mortgage named MERS as nominee any assignments
which would have been necessary to transfer the mortgage to the Trust would have been required

to be dated prior to the Trust closing day irrespective of whether they were recorded or not.
Therefore there is no evidence of transfer in the collateral file of either the promissory note or the
mortgage.
14.

The evidence in the collateral file shows an utter and complete failure of the

parties to this securitization to convey this promissory note to this Trust. The defendant Trust has
offered no proof of ownership and the collateral file offered by the defendant Trust clearly
demonstrates that this loan was not securitized nor was it transferred to this Trust.
15.

The Court should also be aware that Section 9.12(g) set forth further explicit

restrictions on the powers of the Trustee and prohibits the Trustee from taking any action which
would jeopardize the REMIC status of the Trust. These types of limitations are common and are
present in this or a similar form in every pooling and servicing agreement which seeks to create a
securitized trust that can claim the tax benefits ofREMIC status under the US Tax Code.
16.

Based upon the information provided to me and the documents that I have

reviewed I can state that the Horace promissory note has never been transferred to the Defendant
Trust as required by the PSA on or before February 29, 2006.
17.

Further, any attempt to accept a transfer of the Horace Promissory note now

would violate the REMIC provisions of the IRS tax code for a number of reasons. First, the loan
is in default at this time. Therefore the loan can not be a "qualified mortgage loan" under the
IRS tax code because a qualified mortgage loan is a performing mortgage loan. Second, an
attempted transfer to the trust is now after the closing day and after the certificates were issued,
in effect, the Plaintiff would be claiming to have transferred an asset to a trust that has by its own
terms been closed for more than four years at the time the alleged transfer took place. Third, the
promissory note was not endorsed to the trust by the depositor and is devoid of the required

chain of endorsements required in the PSA and which any reasonable market participant wou ld
expect to be present for the purposes of establish the series of true sales set forth in the PSA to
establish the chain of title on the promissory note for the purposes of bankruptcy remoteness.
The claim that the Horace note has been transferred to the Trust when it is endorsed in blank
simply t1ies in the face of the mandatory terms of the PSA and is an extreme deviation from the
industry standards, customs and practices which prevailed at all times material to this transaction
and which prevail today.

18.

Based on my knowledge of the terms of this transaction as well as my review of

the documents presented to the Court as the evidence that this Defendant Trust owns the
promissory note executed by Phyllis Horace, it is my opinion that this Trust does not own this
promissory note. My opinion is based upon the evidence that the attorneys for this Trust have
provided to Plaintiffs Counsel and my personal knowledge of the requirements that were
applicable to this securitization through the terms of the PSA which is before the Court, the
industry standards, customs and practices applicable to Residential Mortgage Backed Securities,
the pleadings that are before the Court, and the contents of the collateral file which includes the
promissory note and mortgage.

19.

I make this affidavit on personal knowledge.

Further affiant saith not.

STATE OF NEW YORK
COUNTY OF NEW YORK
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